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DIVISION OF UNEMPLOYMENT INSURANCE

Unamployment Benefit Paymants
Reduction of Benefits by Retirement in Pension
Income and Other Earned Income; Labor Disputes
Proposed Amendments: N.JA.C. 12:17-8.3, 8.4 and
12.2
Authorized By: Thomas D, Carver, Commissiosce, Department of
Labor and Warkforce Devel
Amhority: MLLEA 43:21-Tp
Celendar Reference: Bes Summarny below for explanatica of
exception 1o calendsr requirsment.
Proposal Namber: PRN 2005349,
A publie hearing on the proposed emendmenis wdll be held on the
filfoing date at the fallowing losation:
Fridey, Ociober 14, 200§
10000 AM. b [2:00 Koon
Mew lersey Depurmmen of Labor and Workforee Developmeni
John Filch Plaza
1 3ih Floor Andlinrim
Treailon, Hew lemey
Please call the Odfice of Lagal and Regulawory Services an (B9 292.
2T f you wish o be included on the list of speakers
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Subma writt=n comments by Bovember 18, 2005 o
David Fiik, Regulsiory Odficer
Offies of Legal wnd Regulalory Services
Departmest of Lagor and Werkforce Developmen
PO Box |10 138 Floer
Trendon, Hew Jessy (6250110
Face: (609) 292-814%

If you eeed this document &= Beaille, large priot oo aodio casesite,
please cootact the Dffice of Commwnicabions af (S05) 292-7832 or MJ
Ralay (TTY) [-A00-832-T59,

The ageney propoasd follows
Summary

The proposed emesdmenis 0 WLAC, 12:07-4.3 ard B4 ane prompeed
by an mpparest inconsistency between (he Department’s nules perimining

ta the reduction Hmmﬁnmmhﬂ]nnﬂhg#:mﬂrrﬂmpt:d’
Boagrd of Review, 113
NISuper, 18 (App. Div. 1998). Specifically, MIAC I1:17E40)
cimmeally ndientes that thers will b2 =0 reduciion of unemploymeat
benefits ‘when &= individasl transfers Mg of her eligible mollover
&Muﬂlﬂjwmmmﬂuﬂﬂmmﬁn&mm
the couri in Geirler held that where the Departenent s otherwise regaired
undder WJ5.A. 43:21-Jn to reduce the benefit pavable 1o o claimant
resulting fram the claimani's recsipt of 8 povernmental o olber peosicn,
resirement or retired pay, amuity, of olber simdlar periodic payment
which & based oa the previous work of soch individual, the faet that,
tpon separation from esployment, the clulmes desided o “rollowe™ b
oor her retirement fiands into an individual retinement secount (TRA), doc
not exempl the clisnand from the requisite reduction of usemploymeni
benefits. According fo the courl, the fect that the claiment doss pot
“peoaally mecelve™ the pension benefits does pot champs the resulting
redaction of unemployment benafiis, becmise il was (ke claimant’s
“nersonal decision not o recedve the funds and to plece them o bis [RA
mcoount ™ [d al 32, The parpese of the "petsion offeel stabats” (MIS A
43:21-5a), the court ruled, is to prevent an izdividunl wha is retired from
employmenl or who is involusisdly wmd permansnily separmind from

it & time when he or she & entitled to full peswion hesefits
from oollecting both woemployment benefits and retirenent beneffits
hased on the same prior vwork penod, The courd conclided, Serefore, Bat
if the sppelilant in Geisler, who had been permerently and involentetly
mﬂhh@m*ﬂhdﬂdhmﬂﬁu
Wmmmumrﬂ eod who had rolled owver Bis
lump sum pegsion benefil imio an TRA account, were i in his
challenge of (ke reduction af kis unsmploymest benefits, the purpose af
MISA, 43:3]-58 would be defeaind, As a resmlt of the holding in

Ceinler, the Depamment is proposing tet M1AC 1207-8.4c) b=
el

efed

In addion, e ‘s examimation of NJAC [21V-E3
prompied by the holding i Gedsler haa raised concemns with regard to the
uge withla WLA.C, 1E1T-230) of te brm “inwnhmisly® whea
describing an individual®s ssparstion from coployment acd the phrase,
‘udlhulp:um'whhuhﬂpmnmr#h-'ﬂndmmnmmh
which are discessed in detafl below, the Depariment &= proposing that
within M.JAC, 12:17-E4b) the phrase, “daie al which the individusl
may retite without ‘1 hig or her pension rights, replaced with the
;:u,"m;wimhmﬂmdw petire with Full pession rghts.”
this amendmeni n order 1o emsure

qm.ﬂm:rnuhHJ 43:21-50, which wes the phrase, “may retire
with full rghts," The 1 i5 alsin addition
af HJA.E&TTJJU:I] -ﬂmﬂmﬂd mmﬂmm of the
s MEvelunmrily,” when wsed o describe an individasl's scpamtion
:E'ml:rlﬂn_'.lmlhd Ihl'ph'hh.‘lﬁtlli“ﬁ-ﬂlﬂl'nﬁﬁduﬂ may redire
with full pension righis." Specifically, HIAC, 12:07-8.3(b)1 would stire
the fellowing: "Far purposes of this subsection, the term, 'imvoluntarly,’
whem wsed 1o deseriba an individual’s separation fFom emphoyment thall
mees hath when an individual has been discharged from empioymest med
wtsens ani individusl hea lefi work valuntarily with good caese attnbutable
to such work, ag the phrase "good came attibuiable 1o sech work” {5 used
within M_LEA, 43:31-5" As emended, NJAC, 12:17-8950)2 would
read, “For paposes of this subssclion, the phrese “datz ot which the

{CITE 37 MR, 1545)
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individual may retire with full pension rights,’ shall mean the date upon
which the claimant has attained the age at which the Internal Revenue
Code provides that an individual's receipt of a distribution from a
qualified retirement plan is not subject to a 10 percent additional early
distribution tax as defined in 26 U.S.C. §72(t}(2)(A)(i)."

The Department’s concern with regard to the use within existing
NJAC, 12:17-8.3(b) of the term “involuntarily,” when describing an
individual’s separation from employment without providing any further
explanation of the meaning of that term, is that without the proposed
definition, use of the term could be misconstrued to mean only those
instances when an individual has been discharged from employment,
whereas use of the term when describing an individual’s separation from
employment is intended to encompass not only those instances when an
individual has been discharged from employment, but also those
instances when an individual has left work voluntarily with good cause
attributable to such work, as the phrase “good cause attributable to such
work” is used within N.J.S.A. 43:21-5.

By way of explanation, N.J.S.A, 43:21-5 which addresses
disqualification for unemployment benefits, provides in pertinent part that
an individual shall be disqualified for benefits for the week in which the
individual “has left work veluntarily without good cause attributable to
such work.™ This question of whether an individual *“has left work
voluntarily without good cause attributable to such work” is the threshold
question when determining whether an individual is disqualified for
benefits under N.J.S.A. 43:21-5. Conversely, an individual would be
qualified for benefits not only when he or she is discharged from
employment but also when he or she has left work voluntarily with good
cause attributable to such work. For purposes of determining eligibility
for unemployment benefits, therefore, the latter of these circumstances,
namely, when an individual has left work voluntarily with good cause
attributable to such work, would be considered by the Department to fall
under the category of having been “involuntarily” separated from
employment. Consequently, within N.J.A.C, 12:17-8.3(b), which pertains
to the reduction of unemployment benefits resulting from lump sum
pension payments and which presupposes that the claimant has qualified
for unemployment benefits (in order to discuss a reduction in benefits,
one must obviously first be entitled to receive those benefits), it is
necessary to read the term “involuntarily,” when used to describe an
individual’s separation from employment, to encompass both discharge
from employment and having left work voluntarily with good cause
attributable to such work, as the term ‘good cause attributable to such
work’ is used within N.J.S.A. 43:21-5.

As indicated earlier, the Department also proposes that within
N.J.A.C. 12:17-8.3(b), the phrase “without penalty to his or her pension
rights” be replaced by the phrase “with full pension rights,” so as to
ensure consistency with N.J.S.A. 43:21-5a, the law which addresses
reduction of unemployment benefits resulting from receipt of pension
payments, Moreover, in order to explain what Is meant when the
Department speaks of retirement with full pension rights, It is proposed
that NJA.C. 12:17-8.3(b)2 be added. The new paragraph would state
that for purposes of this subsection, the phrase, “date at which the
individual may retire with full pension benefits,” shall mean the date
upon which the claimant has attained the age at which the Internal
Revenue Code provides that an individual’s receipt of a distribution from
a qualified retirement plan is not subject to a 10 percent additional early
distribution tax as defined in 26 U.S.C. §72(t)(2)(A)().

NJA.C. 12:17-8.3(b) currently refers to “the date at which the
individual may retire without penalty to his or her pension rights.” It is
the Department’s belief that by citing specifically to the Federal standard
for determining whether one may retire without penalty 1o his or her
pension rights, and, therefore, whether one may retire “with full pension
rights,” claimants and employers will more readily understand the
standard being applied by the Department when determining, under
NJA.C. 12:17-8.3(b), whether one's unemployment benefits will be
reduced by the amount of pension payments received,

The Department is proposing amendments to N.JJA.C. 12:17-12.2 in
order to comply with P.L. 2005, c. 103, which provides in pertinent part
that no disqualification for receipt of unemployment benefits under
N.I.S.A. 43:21-3(d) shall apply if it is shown that the claimant has been
prevented from working by the employer, even though the claimant’s

(CITE 37 N.J.R. 3546)
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recognized or certified majority representative has directed the employees

in the individual’s collective bargaining unit to work under the

preexisting terms and conditions of employment and the employees had

not engaged in a strike immediately before being prevented from

working. In other words, P.L. 2005, c. 103, directs that employees who

are “locked out” by their employer shall not be prevented from receiving ,
unemployment benefits.

The proposed amendment to N.JA.C. 12:17-12.2(a)2 would delete
from the definition of the phrase “stoppage of work™ the following
sentence: “There is no distinction made with regard to whether the work
stoppage is caused by a strike or a lockout.” The proposed amendments to
N.JA.C. 12;17-12.2{c) would mirror ward-for-word the language of the
statute, indicating that no disqualification for receipt of unemployment
benefits under N.J.S.A. 43:21-5{d) shall apply if the claimant has been
prevented from working by the employer, even though the claimant's

" recognized or ceriified majority representative has directed the employees

in the individual’s collective bargaining unit te work under the
preexisting terms and conditions of employment and the employees had
not engaged in a strike immediately before being prevented from
working,

As the Department has provided a 60-day comment period for this
notice of proposal, this notice is excepted from the rulemaking calendar
requirements, pursuant to N.J.A.C. 1:30-3.3(a)5.

Social Impact

The proposed amendments to N.JA.C. 12:17-8.3 would have a
positive social impact in that they would provide guidance to those
reading the rule as to the standards being applied by the Department
when determining whether a lump sum pension payable to an individual
will result in a reduction in that individual's unemployment benefits.
Specifically, whereas existing N.JA.C, 12:17-8.3 speaks of when an
individual is “involuntarily” separated from employment and when an
individual “may retire without penalty to his or her pension rights,” the
proposed amendments would explain what is meant by “involuntarily”
when describing an individual’s separation from employment and would,
further, direct the reader to the standard applied by the Federal
government regarding when an individual may retire without penalty to
his or her pension rights,

The proposed amendment to NJA.C. 12:17-8.4, specifically, the
deletion of NJA.C. 12:17-8.4(c), would, as the court in Geisler
observed, serve the purpose of the pension offset statute (N.J.S.A, 43:21-
5a), which is “to prevent an individual who is retired from employment or
who is involuntarily and permanently separated from employment at a
time when he or she is entitled to full pension benefits from collecting
both unemployment benefits and retirement benefits based on the same
prior work period.” /d. at 32. In other words, the proposed amendment
would prevent withdrawals from the unemployment compensation fund
which are not consistent with the overall purpose of the unemployment
compensation law. The elimination of these unwarranted withdrawals
from the unemployment compensation fund would benefit those
throughout the State who depend on the monies in the fund to sustain
them during periods of unemployment and would also benefit those who
are required by law to contribute 1o the fund.

The social impact of the proposed amendments to N.JA.C. 12:17-12.2
would be that a segment of the workforce which has, heretofore, suffered
the burdens associated with involuntary unemployment without any
assistance under either the unemployment compensation law or the rules
promulgated in accordance therewith would now, under the amended
rule, be eligible for such assistance. As indicated at N.J.S.A. 43:21-2 with
regard to the creation of a system of unemployment compensation within
the State, “[i]nvoluntary unemployment is ... a subject of general interest
and concern which requires appropriate action by the legislature to
prevent Its spread and to lighten its burden which now so often falls with
crushing force upon the unemployed worker and his family.” With its
passage of P.L. 2005, c. 103, the legislature has taken such appropriate
action to lighten the burden upon the unemployed worker and his family
caused by a particular type of involuntary unemployment; specifically,
that caused by “lockout.” It is in accordance with the provisions of P.L.
2005, ¢. 103, that the Department proposes to amend N.JLA.C. 12:17-

12.2.
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Economic Impact

The proposed amendments to N.JA.C. 12:17-8.3 would have no
economic impact, since as indicated in the Summary above, they would
not change the manner in which the unemployment compensation system
is administered, but rather, would precisely define the existing concepts
of involuntary separation from employment and retirement with full
pension rights. The purpose of these proposed amendments would be to
allow claimants and employers to better understand when an individual's
unemployment benefits are offset by the receipt of pension payments.

The proposed amendment to N.JA.C. 12:17-8.4 would have a
negative economic impact on claimants who, pror to the proposed
amendment, would have been permitted to collect unemployment benefits
without reduction due to the transfer of an eligible rollover distribution
from a qualified trust to an eligible retirement plan. However, as
explained in the Summary above, under the holding in Geisler, the
rollover of a pension distribution into another eligible retirement plan,
~suchas an IRA; does not under™ thie unemployment comipensation” law
exempt the claimant from the requisite reduction in his or her
unemployment compensation benefits, The Department is proposing to
amend N.J.AC. 12:17-8.4 in the manner described above in strict
compliance with the holding in Geisler.

The proposed amendments to N.J.A.C. 12:17-8.4 would have a
positive economic impact on both the unemployment compensation fund
and employers who are required by law to make contributions to the fund
based on their unemployment experience. Specifically, the elimination of
the regulatory exemption from the offset of unemployment benefits due
to pension rollover, would result in fewer withdrawals from the fund and

could also result in lower unemployment experience ratings for affected -

employers.

The proposed amendments to N.J.A.C. 12:17-12.2 would have a
positive economic impact on individuals who have been prevented from
working by their employer even though the individual’s recognized or
certified majority representative has directed the employees in the
individual’s collective bargaining unit to work under the preexisting
terms and conditions of employment and the employees have not engaged
in a strike immediately before being prevented from working.
Specifically, those individuals would be permitted to collect
unemployment benefits, whereas prior to the proposed amendment, those
individuals would have been disqualified for unemployment benefits if
they were unemployed due to a work stoppage which occurred because of
a labor dispute, regardless of whether that wark stoppage had been
caused by a strike or a lockout. The proposed amendments to N.J.A.C.
12:17-12.2 would have an adverse economic impact on both the
unemployment compensation fund and employers who are required by
law to make contributions to the fund based on their unemployment
experience. Specifically, permitting “locked out” employees to collect
unemployment benefits would result in an increase in withdrawals from
the fund and could also result in higher unemployment experience ratings
for affected employers. However, the Department hastens to add that over
the past three years, only approximately 200 claimants have been
separated from employment due to “lockout.” Based on this experience,
the Department anticipates a de minimis economic impact on employers
from the proposed amendments to N.JLA.C, 12:17-12.2 due to increases
in unemployment contribution experience ratings.

Federal Standards Statement

The proposed amendments do not exceed standards or requirements
imposed by federal law. Specifically, the subject rules are consistent with
the Federal Unemployment Tax Act, 26 U.S.C. §3301 et seq, and the
regulations promulgated in accordance therewith, 20 CFR §§610 et seq.
Consequently, a Federal standards analysis is not required.

Jobs Impact

The proposed amendments would have no impact on either the
generation or loss of jobs.

Agriculture Industry Impact

The proposed amendments would have no impact on the agriculture
industry,
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Regulatory Flexibility Analysis

The proposed amendments would impose no reporting, recordkeeping
or other compliance requirements on small businesses as that term is
defined in the Regulatory Flexibility Act, N.JL.S.A. 52:14B-16 et seq,
However, with regard to potential adverse economic impact on small
businesses, as described in the Economic Impact statement above,
permitting “locked out” employees to collect unemployment benefits
could result in higher unemployment experience ratings for affected
employers. However, as also indicated in the Economic Impact statement
above, based on the Department’s past experience with claimants
separated from employment due to “lockout,” it does not anticipate that
many employers, including small businesses, would be affected by the
proposed rule changes. Moreover, the proposed amendments 1o N.J.A.C.
12:17-12.2 are required by P.L. 2005, c. 103, which recently amended the
Unemployment Compensation Law, N.J.S.A. 43:21-1 et seq.

— ~_ SmartGrowthImpaet :
The proposed amendments would not have an impact on the
achievement of smart growth and the implementation of the State
Development and Redevelopment Plan.

Full text of the proposal follows (additions indicated in boldface thus:
deletions indicated in brackets [thus]):

12:17-8.3 Lump sum pension reduction

(2) (No change.)

(b) The lump sum pension payable to an individual, who is
involuntarily and permanently separated from employment prior to the
date at which the individual may retire [without penalty to his or her
pension rights] with full pension rights, shall be assigned to the week in
which the individual receives the lump sum payment or, at the claimant’s
option, may be prorated pursuant to (a) above.

1. For purposes of this subsection, the term “involuntarily,” when
used to describe an individual's separation from employment, shall
mean both those instances when an individual has been discharged
from employment and those instances when an individual has left
work voluntarily with good cause attributable to such work, as the
phrase “good cause aftributable to such work” is used within
N.J.S.A. 43:21-5, ’

2. For purposes of this subsection, the phrase “date at which the
individual may retire with full pension rights” shall mean the date
upon which the claimant has attained the age at which the Internal
Revenue Code provides that an individual’s receipt of a distribution
from a qualified retirement plan is not subject to a 10 percent
additional early distribution tax as defined in 26 US.C.
§72()(2)(A) ().
12:17-8.4 Constructive receipt of pension, retroactive receipt of

pension and rollovers of pension distributions

(2)-(b) (No change.)

[(c) There will be no reduction of benefits where there is a transfer of
an eligible rollover distribution from a qualified trust to an eligible
retirement plan (as defined under section 402(c)(8) of the Internal
Revenue Code of 1986), if all the requirements of section 402 of the
Internal Revenue Code are met within 60 days of receipt by the
individual.]
12:17-12.2 Labor disputes

(a) The following words and terms, as used in this section, shall have
the following meanings:

1. (No change.)

2. “Stoppage of work™ means a substantial curtailment of work which
is due to a labor dispute. Justification for the labor dispute may not be
considered, An employer is considered to have a substantial curtailment
of work if not more than 80 percent of the normal production of goods or
services is me}. [There is no distinction made with regard 1o whether the
work stoppage is caused by a strike or a lockout.]

(b) (No change.}
{c) A claimant shall not be disqualified for benefits in accordance with

N.J.S.A. 43:21-5(d):
I.If the claimant has been prevented from working by the

employer, even though:

(CITE 37 N.J.R. 3547)
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I. The individusl®s recognized or certified majerity represemtative
has directed the emplayecs la the indhideal™s collective bargainiag
umlt ta work wnder the preevisting mrms amd cosdidons of

employment; and
it The employees had nof emgaged [ a pirike fmmediaely before

being preveated from werking:
Razadify axistmg 1.-1. a5 2.4, (Mo slange in lext )
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